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Members of the Tonawanda Band of Seneca Indians
petitioned for wrils of habeas corpus under the Indian
Civil Rights Act of 1968 and sought to challenge the
legality of orders issued by members of the tribal council
purporting to “banish” the members from the tribe
and ils reservation. The United States District Court
for the Western District of New York, Richard J.
Arcara, J., dismissed the petitions for lack of subject
matter jurisdiction. Members appealed. The Court of
Appeals, José¢ A. Cabranes, Circuit Judge, in a case of
first impression, held that: (1) the banishment orders
were “criminal sanctions” sufTicient to permit invocation
of habeas corpus jurisdiction, despite a claim that
banishment reflected only a “civil” determination of tribaij
membership; (2) the members demonsirated a sufficiently
severe restraint on liberty to be in custody for purposes ol
habeas jurisdiction; and (3) the tribe itself was not a proper
respondent.

Affirmed in part, vacated in part, and remanded.

Jacobs, Circuit Judge, filed a dissenting opinion.

West Headnotes (16)

1 Indians
= Government of Indian Country,
Reservations. und Tribes in General
[ndians
= Membership

Indians

w= Regulation of non-members by tribe or
tribal government
Indians

w= Tribal court or authorities

Indian tribes are distinct political entities
retaining inherent powers to manage
internal tribal matters such as questions of
membership, use of their natural resources,
adjudication of civil disputes arising on their
lerritory, with some limitations on power to
exercise jurisdiction over non-Indians, and
prescription of criminal laws applicable to
Indians within their territorial borders and
appropriate sanctions thereunder.

2 Cases that cite this headnote

(] Indians
w= Government of Indian Country,
Reservations, and Tribes in General
Indians
w= State regulation
Because tribal powers of self-government are
“retained” and predate Federal Constitution,
those conslitutional limitations that are by
their terms or by implication [ramed as
limitations on federal and state authority
do nol apply to tribal institutions exercising
powers of self-government with respect to
members of tribe or others within tribe's
jurisdiction.

3 Cases that cite this headnote
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w= Government of Indian Country,
Reservations, und Tribes in General

Although those constitutional limitations that
are by their terms or by implication framed
as limitations on federal and state authority
do not apply to tribal institutions exercising
powers of sell-government with respect to
members of tribe or others within tribe's
jurisdiction, even aspects of “sovereignty”
thought to derive from status of Indian
nations as distinct, self-governing entities are
subject to congressional limitation,

3 Cases that cite this headnote

Indians
== Indiao civil rights laws

In enacting Indian Civil Rights Act of
1968, Congress sought to apply some basic
constitutional norms to tribal governments, in
form of restrictions similar to those contained
in Bill of Rights and Fourteenth Amendment.
U.5.C A. Const.Amend. 14; Civil Rights Act
of 1968, § 202, as amended, 42 US.C.A. §
1302,
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Habens Corpus

= Native Americans:tribal courts
lndiaas

we Indian civil rights laws
Federal enforcement of substantive provisions
of Indian Civil Rights Act of 1968 is limited
to those cases in which remedy sought is writ
of habeas corpus pursuant to Act. Civil Rights
Act of 1968, § 202, 203, as amended, 42
U.S.C.AL 8§ 1302, 1303,

1 Cases that cite this headnote

Huabeas Corpus

~ Particular issues and problems
Hubeas Corpus

= Native Americans;tribal courts

Habeas corpus provision of Indian Civil
Rights Act of 1968, which speaks of

17l

81
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“detention” by order of Indian (ribe as sole
jurisdictional prerequisite for federal habeas
review, does not explicitly limit its scope to
tribal criminal proceedings. Civil Rights Act
of 1968, §§ 202, 203, as amended, 42 LU S.C.A,
§5 1302, 1303,

5 Cases that cite this headnote

Habeas Corpus

w= Particular issues and problems
Habeas Corpus

w= Nutive Americans:tribal courts
Banishment order issued against members
of Tonawanda Band of Seneca Indians
who had been “convicted of TREASON”
was “criminal sanction” sufficient to permit
invocation of jurisdiction under habeas
corpus provision of Indian Civil Rights Act of
1968, despite claim that banishment reflected
“civil” determination of tribal membership;
“banishment” was clearly and historically
punitive in nature. Civil Rights Act of 1968, §
203, as amended, 42 U.S.C.A. § 1303

L7 Cases that cite this headnote

Habeas Corpus
w= Particular issues and problems

Word “detention,” as used in habeas corpus
provision of Indian Civil Rights Act of 1968,
was nol intended to empower district courts
to entertain petition for habeas relief in
wider range of circumstances than analogous
provisions for relief from state and federal
custody permit. Civil Rights Act of 1968, §
203, as amended, 42 U.5.C.A. § 1303,

5 Cases that cite this headnote

Habeas Corpus
+= Particular issues and problems

Fact that tribe has imposed criminal
sanction does not itsell trigger application
of habeas corpus provision of Indian Civil
Rights Act of 1968; petitioners must satisfly
Jurisdictional prerequisite for habeas review
by demonstrating sufficiently severe potential
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or actual restraint on liberty. Civil Rights Act
of 1968, § 203, as amended, 42 U.S.C.A. §
1303,

30 Cases that cite this headnote

Habeas Corpus
w= Particular issues and problems

Actual physical custody is not jurisdictional
prerequisite for federal habeas review under
Indian Civil Rights Act of 1968. Civil Rights
Act of 1968, § 203, as amended, 42 U.S.C.A.
§ 1303

8 Cases that cite this headnote

Habeas Corpus
v+ Particular issues and problems

Habeas Corpus
«= Nalive Americans;tribal courts

Banishment notices served upon members of
Tonawanda Band of Seneca Indians who
had been “convicled of TREASON" were
sufficient “restraint on liberty” to permit
district court to entertain application for writ
of habeas corpus under Indian Civil Rights
Act of 1968; Congress could not have intended
to permit tribe to circumvent Act's habeas
provision by permanently banishing, rather
than imprisoning, members “convicted” of
offense of treason. Civil Rights Act of 1968, §
203, as amended, 42 U.S.C.A. § 1303,

21 Cases that cite this headnote

Indians

w= Sovereign Immunity

Indian tribes and their governing bodies
possess common-law immunity from suit
absent unequivocal waiver by Iribe or
abrogation by Congress.

1 Cases that cite this headnote
Habeas Carpus

~ Nalive Americans;tribal courts

Indizns

4]

113]

[16]

«= Sovereign hnmunity

Habeas corpus provision of Indian Civil
Rights Act of 1968 does not serve as specific
and unequivocal waiver of tribal sovereign
immunity for habeas corpus actions brought
under Act. Civil Rights Act of 1968, § 203, as
amended, 42 US.C. A, § 1303.

2 Cases that cite this headnote

Habeas Corpus

= Parties;Standing

Petition for writ of habeas corpus is not
properly a suit against the sovereign and, thus,
tribe is not proper respondent under habeas
corpus provision of Indian Civil Rights Act
of 1968. Civil Rights Act of 1968, § 203, as
amended, 42 U.S.C.A. § 1303,

2 Cases that cite this headnote

Habeas Corpus
w= Parties;Standing

Tribal officials allegedly responsible for
issuing banishment orders against members
of Tonawanda Band of Seneca Indians could
be considered “custodians” for purposes of
habeas corpus provision of Indian Civil
Rights Act of 1968, even though banished
members were not in physical custody. Civil
Rights Act of 1968, § 203, as amended, 42
US.CA. §1303,

8 Cases that cite this headnote

Habeas Corpus
w= Native Americans:tribal courts

General American legal norms or universal
principles, rather than cultural relativism,
could guide inguiry into “criminal” or “civil”
nature of tribal action for purposes of
habeas corpus provision of Indian Civil
Rights Act of 1968; permitting tribe to avoid
federal court jurisdiction by mere incantation
of principles of cultural relativism would
render congressionally created habeas remedy
useless. Civil Rights Act of 1968, § 203, as
amended, 42 U.S.C. A, § 1303,
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Before FEINBERG, JACOBS, and CABRANES, Circuit
Judges.

Opinion
JOSE A. CABRANES, Circuit Judge:

The petitioners are members of the Tonawanda Band of
Seneca Indians, a federally recognized Indian tribe. They
claim that on January 24, 1992, certain tribal officials
summarily convicted them of “treason” and sentenced
them to permanent “banishment” from the Tonawanda
Seneca Indian Reservation (“Tonawanda Reservation”).
The orders of “banishment” read in part as follows:
“You are to leave now and never return.... [Y]our name
is removed from the Tribal rolls, your Indian name is
taken away, and your lands will become the responsibility
of the Council of Chiefs. You are now stripped of
your Indian citizenship and permanently lose any and
all rights afforded our members. YOU MUST LEAVE
IMMEDIATELY AND WE WILL WALK WITH YOU
TO THE OUTER BORDERS OF OUR TERRITORY.”
The petitioners claim that the banishment orders amount
to a criminal conviction in vielation of rights guaranteed
under Title I of the Indian Civil Rights Act of 1968
(“ICRA” or “Act”), 25 U.S.C. § 1301-1303. In November
1992, they sought writs of habeas corpus in the United
States District Court for the Western District of New
York. In this case of first impression, the district court
{Richard J. Arcara, Judge ) concluded that the threat
of permanent banishment was not a sufficient restraint
on liberty to trigger the application of the ICRA's
habeas corpus provision. The court therefore dismissed
the petitions for lack of subject matter jurisdiction.

The respondents invite us to hold that the petitioners—
citizens of the United States residing within our borders
—cannot challenge the threatened loss of their tribal
membership, cultural and religious identity, and property
under the laws of the United States. It is undisputed
that no avenue for tribal review of the actions of the
members of the Council of Chiefs is available in this
case. Accordingly, if the district court lacks subject
matter jurisdiction to entertain the applications for
writs of habeas corpus, the petitioners have no remedy
whaltsoever. We decline the respondents' invitation to hold
that under *877 current law basic American principles of
due process are wholly irrelevant in these circumstances,
or that the federal courts are completely divested of
authority to consider whether the alleged actions of the
members of the tribal Council of Chiefs conform to
those principles. We conclude that the district court based
its dismissal of the petitions on an erroneous view of
the scope of the ICRA's habeas corpus provision. We
therefore vacate the orders of dismissal and remand for
further proceedings.

The Tonawanda Band of Seneca Indians is a
federally recognized Indian tribe occupying a 7,500-acre
reservation near Akron, New York. Along with Seneca
Indians now occupying the Cattaraugus and Allegany
reservations in upstate New York, the Band was formerly
recognized as the Seneca Nation, one of six nations
known collectively as the Haudenosaunee or the Iroquois

Confederacy. ' Unlike the Indians currently recognized
as the Seneca Nation—i.e., the Seneca Indians of the
Cattaraugus and Allegany Reservations—the Tonawanda
Band retains the traditional governing institution of the
Confederacy: the tribal Council of Chiefs (“the Council”),
which carries out the views of the tribe on matters
of internal governance. The petitioners claim, and the
respondents do not appear to dispute, that this traditional
form of Seneca government is based on consensus. The
Tonawanda Band consists of eight “clans”: the Snipe,
the Heron, the Hawk, the Deer, the Wolf, the Beaver,
the Bear, and the Turtle. Each clan appoints a clan
mother, who in turn appoints an individual to serve as
Chief. The clan mother retains the power to remove a
Chiel and, in consultation with members of the clan,
provides recommendations to the Chiel on malters of

tribal government. © The clan mothers cannot disregard
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the views of the clan, nor can the Chiefs disregard the
recommendations of the clan mothers.

The petitioners also claim that the Tonawanda Band
has held regular tribal elections, recognized under § 41
of the New York Indian Law (McKinney 1950), for
President, Clerk, Treasurer, Peacemakers, and Marshal.
The duties of these offices, or the functional relationship
between these elected officials and the tribe's traditional
government structure, are nolt clear from the record.

In November and December 1991, a dispute arose on the
Tonawanda Reservation concerning alleged misconduct
by certain members of the Tonawanda Council of Chiefs.
The petitioners, Peter L. Poodry, David C. Peters,
Susan LaFromboise, John A. Redeye, and Stonehorse
Lone Goeman, and others, apparently accused members
of the Council, particularly its Chairman, respondent
Bernard Parker, of misusing tribal funds, suspending
tribal elections, excluding members of the Council of
Chiefs from the tribe's business affairs, and burning
tribal *878 records. Allegedly in consultation with other
members of the tribe, the petitioners formed an Interim
General Council of the Tonawanda Band.

Petitioners Poodry, Peters, and LaFromboise claim that
on January 24, 1992, they were accosted at their homes
by groups of fifteen to twenty-five persons bearing the
following notice;

It is with a great deal of sorrow that we inform you
that you are now banished from the territories of the
Tonawanda Band of the Seneca Nation. You are to
leave now and never return.

According to the customs and usage of the
Tonawanda Band of the Seneca Nation and the
HAUDENOSAUNEE, no warnings are required
before banishment for acts of murder, rape, or treason,

Your actions to overthrow, or otherwise bring about
the removal of, the traditional government at the
Tonawanda Band of Seneca Nation, and further by
becoming a member of the Interim Generat Council, are
considered treason. Therefore, banishment is required,

According to the customs and usage of the Tonawanda
Band of Seneca Nation and the HAUDENOSAUNEE,
your name is removed from the Tribal rolls, your Indian
name is taken away, and your lands will become the

responsibility of the Council of Chiefs, You are now
stripped of your Indian citizenship and permanently
lose any and all rights afforded our members,

YOU MUST LEAVE IMMEDIATELY AND WE
WILL WALK WITH YOU TO THE OUTER
BORDERS OF OUR TERRITORY.

The individuals bearing the notices attempted (without
success) to take petitioners Poodry, Peters, and
LaFromboise into custody and eject them from the
reservation. Petitioners John A. Redeye and Stonehorse
Lone Goeman received identical notices by mail. The
notices were signed by respondents Parker, Kervin
Jonathan, Emerson Webster, Darren Jimerson, Harley
Gordon, and James Logan, all members of the

Tonawanda Band's Council of Chiefs.’ Respondent
Darwin Hill, whose signature does not appear on the
notices, is the tribal clerk.

After this initial attempt to remove the petitioners from
the reservation, the respondents and persons purporting
to act on their behalf allegedly continued to harass
and assault the petitioners and their family members,
attacking petitioner LaFromboise on Main Street in
Akron and “stoning” petitioner Peters, The pelitioners
also claim to have been denied electrical service to their

homes and businesses, at the direction of the Council. *
In early February 1992, the respondents sent notices of
the petitioners' “convict[ion]” and “banishment” to, inrer
alia, President Bush, the Bureau of Indian Affairs of the
Department of the Interior, Governer Cuomo, Senator
D'Amato, Senator Moynihan, and other federal and state
officials, requesting recognition of the banishment orders
and/or assistance in removing the petitioners from the
Tonawanda Reservation. The New York Department of
Public Health, which operates the Tonawanda Indian
Reservation Medical Clinic, instructed the clinic (by an
unsigned letter) to remove the petitioners from its list of
eligible members; thereafter the petitioners were allegedly
denied the health services and medications provided 1o
other members of the tribe, both at the clinic and at
local pharmacies. On February 3, 1992, the Bureau of
Indian AfTairs, in response to the political upheaval on the
reservation, issued a notice thal it continued to recognize
“the traditional Council of Chiefs as the legal governing
body of the Tonawanda Band of the Seneca Nation.” On
February 25, 1992, the clan mother of the *879 Snipeclan
allegedly removed respondent Bernard Parker as Chiel.
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According to the petitioners, however, Parker continues

to claim the chairmanship of the Council of Chiefs. i

The five targeted individuals filed petitions for writs of
habeas corpus in the United States District Court for
the Western District of New York on November 10,
1992, claiming that they had been denied several rights
guaranteed under Title 1 of the Indian Civil Rights Act of
1968, including the right to a trial, the right to be informed
of the nature or cause of accusations against them,
the right to confront witnesses, the right to assistance
of counsel, see 2§ U.S.C. § 1302(6), and the right to
assemble peaceably, see il § 1302(1). The pelitioners
also claimed violations of the ICRA's prohibitions on
cruel and unusual punishment, bills of attainder, and
deprivations of liberty and property without due process
of law. See 25 U.5.C. § 1302(7), (8), (9). The respondents
filed motions to dismiss on January 13, 1993, claiming
that the petitioners had been stripped of their Indian
membership as a result of an internal tribal political
dispute and that the district court therefore lacked subject
matter jurisdiction over the petitions. On April 13, 1995,
the district court dismissed the petitions for lack of subject
matter jurisdiction, holding that banishment could not
trigger application of the ICRA's habeas corpus provision.
This appeal followed.

II

We face here a question of federal Indian law not
yet addressed by any lederal court: whether an Indian
stripped of tribal membership and “banished” from a
reservation has recourse in a federal forum to test the
legality of the tribe’s actions. More specifically, the issue
is whether the habeas corpus provision of the Indian Civil
Rights Act of 1968, 25 U.5.C. § 1303, allows a lederal
court 1o review punitive measures imposed by a tribe upon
its members, when those measures involve “banishment”
rather than imprisonment. We conclude that the [CRA's
habeas provision affords the petitioners access to a federal
court to test the legality of their “convict[ion]” and
subsequent “banishment” from the reservation and that
the district court therefore erred in dismissing the petitions
for writs ol habeas corpus on jurisdictional grounds,

We first examine certain principles of federal Indian
law that will guide our inquiry and explore briefly
the substance and legislalive history of the statute at

issue in this case, Title I of the Indian Civil Rights
Act of 1968. We then turn to the question of subject
matter jurisdiction. Informed by Sanra Clure Pueblo
v. Muartinez, 436 LS, 49, 98 S.Ct. 1670, 56 L.Fd.2d
106 {1978), the only Supreme Court case analyzing the
structure, purpose, and history of the ICRA, we examine
the parties’ respective claims with respect to subject
matter jurisdiction. The respondents contend that the
orders of permanent banishment are “civil” in nature,
representing “membership determinations” committed to
the absolute discretion of the tribe and unreviewable
under the ICRA; the petitioners argue that the orders
constitute criminal sanctions, and that habeas review
under the ICRA is available for all tribal actions taken
in a criminal context. We accept neither argument in
full. We reject the respondents' claim that all tribal
actions affecting membership are necessarily “civil” in
nature and conclude that the orders of permanent
banishment constitute punitive sanctions imposed for
allegedly criminal behavior. Nonetheless, we find that the
imposition of a criminal sanction is not itself sufficient
to permit a district court to entertain an application
for a writ of habeas corpus under the ICRA. We
thus reject the petitioners' argument that the habeas
provision of the ICRA, 25 U.S.C. § 1303, was intended
to have broader reach than cognate statutory provisions
governing collateral review of state and *880 federal
action. As with other statutory provisions governing
habeas relief, one seeking to invoke jurisdiction of a
federal court under § 1303 must demonstrate, under Jones
v. Cunningham, 371 1.8, 236, 243, 83 S.C1. 373, 377,
9 L.Ed.2d 285 (1963), and its progeny, a severe actual
or potential restraint on liberty. We conclude that the
petitioners have done so here; the district court therefore
improperly dismissed the applications for writs of habeas
corpus.

Having concluded that the petitions should be considered
on the merits, we examine the petitioners' claim that the
tribe itsell is a proper respondent in this action. We agree
with the district court that it is not. The petitions for
writs of habeas corpus are properly viewed as proceeding
against tribal officials allegedly acting in violation of
federal law and therefore outside of the lawfu} authority
of the tribe; the petitions do not create actions against the
tribe at all.

A. Background: Tribal Sovereignty and Congressional
Power
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11l Although this case requires that we undertake an
unusual jurisdictional inquiry in a complex area of federal
law, we are guided by certain well-established principles.
Federal courts have long acknowledged that Indian
nations possess a unique status in our constitutional
order. As Chiel Justice Marshall first recognized in the
famous Cherokee cases, Indian tribes are distinct political
entities retaining inherent powers to manage internal
tribal matters. See Cherokee Nation v. Georgia, 30 US.
(5 Pet) 1. 16, 8 L.Ed. 23 (1831); Worcester v. Georgia, 31
U.S.{6 Pel.) 515,557, 8 L.Ed. 483 (1832). Recognition that
tribes “retain” certain aspects of sovereignty—i.e., that
tribes are not dependent upon the federal government for
powers of internal self-government—has led to repeated
judicial acknowledgements of certain specilic rights that
federally recognized Indian tribes possess in the United
States, absent limitation by treaty or lederal statute: to
determine questions of membership, see, e.g., Santa Claru
Pueblo v, Muartinez, 436 U.S. 49, 72 n. 32, 98 S.CL
1670, 1684 n. 32, 56 L.Ed.2d 106 (1978); Unired Stutes
v, Wiheeler, 435 U.S. 313, 322 n, 18, 98 §.CL. 1079, 1086
n. 18, 55 L.Ed.2d 303 (1978); to control the use of their
natural resources, see Tulec v. Washington. 3135 U.S. 681,
685, 62 §.Ct. 862, 864-65, 86 L.Ed. 1115 (1942); see also
Menominee Tribe v. United Stares, 391 U.S, 404, 412-
13, BE S.Ct. 1705, 1710-11. 20 L.Ed.2d 697 (1968); to
adjudicate civil disputes arising on their territory (with
certain limitations on the power to exercise jurisdiction
over non-Indians), see Fisher v. District Court, 424 U S,
382, 388-89, 96 S.Ct. 943, 9478, 47 L.Ed.2d 106 (1976)
(per curiam); Williwns v. Lee, 358 ULS. 217, 233, 79
S.Ct 269, 272, 3 L.Ed.2d 251 (1959y; see also Montana
v. United States, 450 U8, 544, 5635, 101 5.Ct. 1245, 1258,
67 L.Ed.2d 493 (1981); 4= Contructors v. Strate, 76 F.3d
$30. 940 (8th Cir.1996) {en banc); and to prescribe criminal
laws applicable to Indians within their territorial borders
and impose appropriate sanctions, see United Stares v
Antelope, 430 U.S, 641,643 n. 2,97 S.Ct, 1393, 1397 n. 2,

51 L.Ed.2d 701 (1977).°

12l  Because tribal powers of sell-government are
“retained” and predate the federal Constitution, those
constitutional limitations that are by their terms or
by implication framed as limitations on federal and
state authority do not apply to tribal institutions *881

exercising powers of self-government with respect to
members of the tribe or others within the tribe's
jurisdiction. Thus, in Talton v. Mayes, the Court found
that criminal courts of the Cherokee Nation were

not subject to the Fifth Amendment's requirement of
indictment by grand jury. 163 U.S. 376, 384, 16 S.Ct.
986, Y89, 41 L.Ed. 196 (1896). Although Congress could
“regulate the manner in which the local powers of the
Cherokee [N]ation shall be exercised,” those local powers
existed prior to the Constitution and were “not operated
upon by the Fifth Amendment.” Id Following Talton,
courts concluded that other provisions of the Bill of Rights
as well as the Fourteenth Amendment do not constrain
the powers of self-government enjoyed by Indian tribes.
See Murtinez v. Southernt Ute Tribe of the Southern Ute
Reservation, 249 F.2d 915, 919 (10th Cir.1957) (Due
Process Clause of Fifth Amendment), cert. denied, 356
LS. 960, 78 S.Ct. 998, 2 L.Ed.2d 1067 (1938); Native
American Clurcht v Navajo Tribal Council, 272 F.2d
131, 134 (10th Cir.1939) (free exercise of religious beliefs
under First and Fourteenth Amendments); Twin Cities
Chippewa Tribal Council v. Minnesota Chippewa Tribe.
370 F.2d 329, 533 (8th Cir.1967) (Due Process Clause of

Fourteenth Amendment). !

{31 However, as acknowledged by those cases recognizing
specific areas of tribal authority and declining to read
constitutional provisions as limiting that authority, even
aspects of “sovereignty” thought to derive from the status
of Indian nations as distinct, self-governing entities are
subject to congressional limitation. See, e.g., Nutional
Farmers Union Iny. Cox v, Crow Tribe of Indians, 471 U.S.
B435, 851 & n. 10, 105 S.C1. 2447, 2451 & n. 10,85 L. EJ.2d
818 (1985) (* ‘[AJl aspects of Indian sovereignty are
subject to defeasance by Congress.” ” (quoting Escondido
Mut. Water Co. v. La Jolla Bands of Mission Indians,
406 U.S. 765, 787 n. 30, 104 8.Ct. 2105, 2118 n. 30, 80
L.Ed.2d 753 (1984))); Wallace v. Adwns, 204 U.S. 415,
423. 27 8.CL. 363, 366, 51 L.Ed. 547 (1907} (*The power
of Congress over the matter of citizenship in ... Indian
tribes was plenary.”). See generally William C, Canby,
Ir., The Status of Indion Tribes in Amerivan Law Toduy,
62 WASH. L. REVV. 1, 3-4 (1987).% In 1968, Congress
passed what is perhaps the most significant limitation on
tribal sovereignty: Title I of the Indian Civil Rights Act of
1968, Pub.L. No. 90-284, §§ 201-203, 82 Stat. 73, 77-78

(codified as amended at 25 U.S.C. &§ 1301-1303). 7

B. The Indian Civil Rights Act of 1968

[4] With Title I of the Act, Congress sought to limit the
effects of Tulron and its progeny by applying some basic
constitutional norms to tribal governments, in the form of
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restrictions similar to those contained in the Bill of Rights
and the Fourteenth Amendment. Accordingly, 25 U.S.C.
& 1302 provides as follows:

*§82 No Indian tribe in exercising powers of self-
government shall—

(1) make or enforce any law prohibiting the lree exercise
of religion, or abridging the freedom of speech, or of the
press, or the right of the people peaceably to assemble
and to petition for a redress of grievances;

(2) violate the right of the people to be secure
in their persons, houses, papers, and effects against
unreasonable search and seizures [sic], nor issue
warrants, but upon probable cause, supported by oath
or affirmation, and particularly describing the place to
be searched and the person or thing to be seized;

(3) subject [sic] any person for the same offense to be
twice put in jeopardy;

{(4) compel any person in any criminal case lo be a
witness against himself;

(3) take any private property for a public use without
just compensation;

(6) deny to any person in a criminal proceeding the right
to a speedy and pubilic trial, to be informed of the nature
and cause of the accusation, to be confronted with the
witnesses against him, to have compulsory process for
oblaining witnesses in his lavor, and at his own expense
to have the assistance of counsel for his defense;

(7) require excessive bail, impose excessive lines, inflict
cruel and unusual punishments, and in no event impose
for conviction of any one offense any penalty or
punishment greater than imprisonment for a term of
one year or a fine of $5000, or both;

(8) deny to any person within its jurisdiction the equal
protection of its laws or deprive any person of liberty or
property withoul due process of law;

(9) pass any bill of attainder or ex post facto law; or

(10) deny to any person accused of an offense
punishable by imprisonment the right, upon request, to
a trial by jury of not less than six persons,

Among the most notable distinctions between § 1302
and cognate constitutional provisions, as interpreted, are

the absence in the ICRA of a clause prohibiting the
establishment of religion; the omission of a right to the
assistance of counsel for the indigent accused; the absence
of a right to a jury trial in civil cases; and the specific
limitations on terms of imprisonment and fines. Title I
of the ICRA identifies explicitly only one federal court
procedure for enforcement of the substantive guarantees
of § 1302: § 1303 makes available 1o any person “[t}he
privilege of the writ of habeas corpus ..., in a court of the

United States, to test the legality of his detention by order

of an Indian tribe.” '*

A briel digression may be in order here, lo explain
some of the legislative history of this important statute
and some of the underlying policy conflicts. The Indian
Civil Rights Act was the product of seven years of
sporadic legislative effort on Indian afTairs. Beginning in
August 1961, the Subcommittee on *883 Constitutional
Rights of the Senate Judiciary Committee held a series
of hearings exploring the relationship between tribes and
their members and among tribes, state governments, and

the federal government.'' These hearings led in 1964 to
the introduction of eight bills and a proposed resolution
on Indian matters before the Eighty-Eighth Congress.
S. 3041-3048 and S.J. Res. 188, 88th Cong., 2d Sess.,
110 CONG. REC. 17,325-30 (1964). In 1965, the chief
sponsor of the legisiation, Senator Sam J. Ervin Jr. of
North Carolina, reintroduced the bills and resolution as
5. 961-968 and S.J. Res. 40 in the First Session of the
Eighty-Ninth Congress. 111 CONG. REC. 1799-1803
(1965). Most relevant for our purposes are S. 961, which
would have fully applied to tribal governments the “same
limitations and restraints as those which are imposed on
the Government of the United States by the United States
Constitution,” and 8. 962, which would have authorized
the direct appeal of a criminal conviction by a tribal court
to a federal district court, with a trial de novo on appeal.
The subcommittee conducted additional hearings on these

proposed measures in June 1965. '

During the 1965 subcommittee hearings, various tribes,
attorneys specializing in Indian alfairs, and the
Department of the Interior opposed both S. 961's
wholesale application of constitutional restraints to
Indian tribes and S. 962's prospect of a trial de novo
in lederal district court for anyone convicted in a tribal
court, See, e.g., Donald L. Burnett, Jr., An Historical
Analysis of the 1968 ‘Indian Civil Rights' Act, 9 HARV.
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I. ON LEGISS. 557, 589-94 (1972); see also 1965 Senate
Hearings, supra note 12, at 17-18, 22, 36, 84-85, 90,
130, 227, 1966 Swummary Report, supra note 12, at 9.
Revised versions of the proposed bills and resolution were
introduced on May 23, 1967, as S. 1843 through 1847 and
5.J. Res. 87. 113 CONG. REC. 13,473-78 (1967). S. 961
and §. 962 had been joined as S. 1843; rather than applying
the full complement of restraints existing under the
Constitution, the revised bill enumerated specific rights
against actions of tribal governments, The enumerated
rights largely tracked recommendations offered by the
Department of the Interior at the 1965 Senate Hearings.
See 1965 Senate Hearings, supra note 12, at 318. S. 1843
included a provision making available to any person “[t]he
privilege of the writ of habeas corpus ..., in a court of
the United States, to test the legality of his detention
by order of an Indian tribe.” S. 1843, 90th Cong,, 1st
Sess. § 103, 113 CONG. REC. 13,474 (1967). S. 1843 also
preserved language from S. 962 regarding a right of appeal
to a federal district court, but would have restricted the
availability of trial de nove to circumstances in which the
district court found “reasonable cause to believe, based
upon the trial record,” that the accused was deprived of
his rights under the ICRA. 7d § 201, 113 CONG. REC.
13,474 (1967); see also 1966 Summary Report, supra note
12, at 25-26.

The bills were referred to the Senate Commitiee on the
Judiciary, where they were consolidated and amended
into one measure, S. 1843 as amended. This [inal version
of S. 1843, as reported out of the Judiciary Committee,
eliminated the provision that would have permitted a
direct appeal of a tribal criminal conviction to federal
district court, but preserved the habeas provision. S. 1843
*884 (as amended), 90th Cong., Ist Sess. § 103, 113
CONG. REC. 35,471 (1967); see 5. REP. NO. 841, 90th
Cong., st Sess. 2, 6 (1967). The Senate passed S. 1843, and
its House equivalent was referred to the Subcommitiee on
Indian Affairs of the House Committee on Interior and

Insular Affairs. 113 CONG. REC. 36,026 (1967). "

Meanwhile, the Senate equivalent of a more general
civil rights bill passed by the House, H.R. 2516,
had been referred to Senator Ervin's Subcommittee on
Constitutional Rights of the Judiciary Committee. The
subcommittee in late 1967 proposed a substitute measure
that, among other things, included the Indian rights
measures in a form identical to S. 1843 as amended
(ie, as it would ultimately emerge from the Judiciary

Commitlee). The Judiciary Commitiee did not report
favorably on the substitute measure. S. REP. 721, 90th
Cong., Ist Sess. 29, reprinted in 1968 U.8,C.C.A.N. 1837,
1863 (separate views of Senator Ervin). Senator Ervin
introduced on the floor both the substitute bill, see
Amendment No. 429 to H.R. 2516, 90th Cong., 1st Sess.
§§ 201-701, 113 CONG. REC. 30,709-11 (1967), and a
separate amendment to H.R. 2516 conlaining only the
Indian rights provisions, see Amendment No. 430 to H.R.
2516, 90th Cong., 1st Sess, §§ 201-701, 113 CONG. REC.
30,711-12 (1967). During the next legislative session, the
Senate considered and approved Amendment No. 430.
See 114 CONG. REC. 5835-38 (1968). The Senate passed
H.R. 2516 as amended on March 11, 1968, The bill was
then approved by the House and signed into law by
President Johnson on April 11, 1968.

C. Subject Matter Jurisdiction Under § 1303 of the ICRA

The petitioners' applications for writs of habeas corpus
claim that Title I of the Indian Civil Rights Act limits the
authority of the members of the Tonawanda Council of
Chiefs to take the actions alleged in this case. The question
presented on this appeal is not whether the petitioners’
interpretation of the substantive provisions of the Act is
correct, but whether a federal district court has subject
malter jurisdiction to examine the merits of this claim.
The relief sought in this case is styled as a petition for
a wril of habeas corpus. The thrust of the respondents’
jurisdictional challenge is that the petitioners are not
entitled to seek habeas reliefl in this case, because (1) the
decision to “banish” the petitioners was “civil” in nature,
and relief is available under § (303 only in “criminal”
cases; and (2) even il the respondents could be said to have
imposed “criminal” sanctions upon the petitioners in this
case, habeas relief is not available because the effects of
the banishment orders did not constitute severe restraints
on liberty.

For guidance in our inquiry, both parties call our attention
to the only Supreme Court case addressing the structure,
purpose, and legislative history of Title I of the ICRA:
Sarta Clara Puchlo v, Martinez, 436 1.5, 49, 98 S.C1.
1670, 56 L.Ed.2d E6 (1978). That this case remains—
after nearly two decades—the only detailed treatment
of Title I of the ICRA is unsurprising, in light of its
holding: that Title 1 does not establish a federal civil
cause of action against a tribe or its ofTicers, and that no
such cause of action can be implied. Santa Clara Pucbio
thus precluded federal interpretation of the substantive
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provisions of the ICRA, except in cases in which the
reliel sought could properly be cast as a writ of habeas

corpus, 4 We have discovered few cases in which habeas

*885 jurisdiction has actually been invoked under § 1303,
and even fewer examining the jurisdictional prerequisites
of § 1303. Understandably, both parties therefore rely
on the jurisdictional inquiry of Santa Clara Pueblo
and characterize the underlying reasoning as dispositive
of the quite different jurisdictional inquiry required
in this case. The petitioners claim that Santa Clara
Pueblo conlemplates federal subject matter jurisdiction
in virtually all circumstances in which a petitioner
challenges tribal action taken in a crinmiinal context.
The respondents contend that the reasoning of Santa
Clara Pueblo—and its recognition of tribal autonomy
in matters of membership—precludes characterization of
the petitioners' actions as actions for a writ of habeas
corpus. For the petitioners, this jurisdictional question is
more than technical: the respondents concede that there
is no tribal review available in the circumstances of this
case. If the reasoning of Santa Clara Pueblo forecloses
federal habeas jurisdiction, the petitioners have no remedy
whatsoever.

1. Santa Clara Pueblo v. Martinez

151 We turn, then, to Santa Clara Pueblo. Following
enactment of the ICRA, numerous federal couris
entertained suits involving claimed violations of Title I's
substantive provisions. The exercise ol subject matter
jurisdiction was most often sustained under 28 U.5.C. §
1343(4), which confers jurisdiction over “any civil action
authorized by law ... to secure equitable or other relief
under any Act of Congress providing for the protection
of civil rights.” See, e.g., Drv Creek Lodee, Inc, v. United
States, S15F.2d 926,933 (10th Cir. 1975); Crowe v. Eastern
Band of Cherokee Indians, Inc., 506 F.2d 1231, 1234 (41h
Cir 1974); Johinsun v. Lonver Efwha Tribal Comnumity, 484
F.2d 200, 203 (9th Cir. 1973); Lixon v. Roscbud Sioux
Tribe of South Dakota, 455 F.2d 698, 700 (8th Cir.1972)
(per curiam). See generally Alvin Ziontz, In Defense of
Tribal Sovereignty: An Analysis of Judicial Error in the
Construction of the Indian Civil Rights Act, 20 S.D. L.
REV. 1, 20-21 nn. 70-80 (1975) {collecting cases); U.S.
COMM'N ON CIVIL RIGHTS, THE INDIAN CIVIL
RIGHTS ACT 12-14 {1991) (same). Those couris that
exercised or sustained jurisdiction tended to address in
perfunctory fashion, or to ignore altogether, two related
elements of the jurisdictional inquiry: whether Title I of

the ICRA creates a federal, civil cause of action; and
whether Title 1 constitutes a waiver of tribal sovereign
immunity, But see Pinnow v. Shoshone Tribal Council,
314 F.Supp. 1157, 1160 (D.Wyo.1970) (holding that, in
light of tribal immunity, federal jurisdiction is unavailable
absent express congressional authority), aff'd on other
grounds sub nom. Slatiery v, Arapahoe Tribal Council, 453
F.2d 278 (10th Cir.1971); Luxon v. Ruschud Sioux Tribe of
Soitth Daketa, 337 F.Supp. 243(D.S.D.1971) (same), rev'd
per curiam, 455 F.2d 698 (8th Cir.1972).

The Supreme Court squarely addressed these matters
in Santa Clara Pueblo. While the Court acknowledged
Congtess's authority to impose restrictions on tribal
autonomy, it held that federal enforcement of the
substantive provisions of § 1302 is limited to those cases in
which the remedy sought is a writ of habeas corpus,

In Santa Clara Pueblo, Julia Martinez, a female member
of the Santa Clara Pueblo, sought Lo bar enforcement of
a tribal ordinance that denied tribal membership to the
children of female Santa Clarans who married outside
the tribe, but not to the children of male Santa Clarans
who married outside the tribe. Martinez's children were
denied membership in the tribe because their father was
a non-Pueblo Indian. Although the Martinez children
resided with their mother on the Santa Clara Reservation,
they would not have the opportunity te vole in tribal
elections, hold secular office in the tribe, or remain on the
reservation alter their mother's death. 436 U.S, a1 32-33,
YR 5.Ct. at 167374, Martinez and one of her children filed
suit on behalf of themselves and others similarly situated,
seeking injunctive and declaratory relief under 23 U 5.C.
§ 1302(8), *B86 which, among other things, prohibits a
tribal government from “deny[ing] to any person within
its jurisdiction the equal protection of its laws.”

As had other federal courts, the district court in Santa
Clara Pueblo concluded that the substantive provisions of
the ICRA impliedly authorized civil actions for equitable
relief and acted as a waiver of tribal sovereign immunity,
The court therefore found subject matter jurisdiction
proper under § 1343(d). Martinez v. Suma Clara Puebio,
402 F.Supp. 5. 6-11 (D.N.M.1975). After a bench trial,
the courl sustained the tribal ordinance. /4. at 1819,
On appeal, the Tenth Circuit upheld the finding of
jurisdiction, but reversed on the merits, holding that the
ordinance violated the ICRA’s equal protection provision.
540 F.2d 1039, 1042, 1048 (10th Cir.1976).
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The Supreme Courl granted certiorari and reversed on
jurisdictional grounds, finding that the Act neither served
as a waiver of tribal sovereign immunity nor impliedly
provided for a civil cause of action in federal courts against
tribal officials. As to the first inquiry, the Court noted
that tribes are protected against suit by the common
law immunity traditionally enjoyed by sovereign powers.
Because nothing in Title [ of the ICRA—including the
Act's habeas provision—could be read as a general waiver
of sovereign immunity, suits against the tribe itsell under
the ICRA were barred. Sunea Clara Pueblo, 436 U.S. a1
59, 98 S.C1. at 1677, Relying on Ex parte Young, 209
U.S. 123, 159-60, 28 8.CL. 441, 453-54, 52 L.Fd. 714
(1908), for the proposition that tribal officials are not
absolutely immune from suit, 436 U.S. at 39, 98 S.CL.
at 1677. the Court turned to whether the civil cause of
action against tribal officials asserted by the respondents
was implicit in Title I of the ICRA. It concluded that
it was not, looking first to the structure and purpose of
the Act and then to the legislative history of the Act's
habeas provision. The Court reasoned that the structure
and substantive provisions of the ICRA reflected two
“distinct and competing purposes”: to guarantee the rights
of individual members of the tribe, on the one hand, and
to further Indian self-government, on the other. fi/. at 62
63, 98 §.Ct. at 1679. While inferring a civil cause of action
against tribal officials for enforcement of the ICRA would
serve the former objective, it would disserve the latter. In
light of the availability of tribal judicial and nonjudicial
institutions to apply the [CRA's provisions, the Court
found that implication of a civil cause of action against
tribal officials was not necessary to effectuate Congress's
objective of extending constitutional protections to tribal
governments, [d. at 64- 66, 98 5.Ct. at 1680-81. To infer
a cause of action to address matters previously confined
to tribal competence would “disturb the balance between
the dual statutory objectives which Congress apparently
struck in providing only for habeas corpus relief,” /i al
66,98 S.C1, at 1681,

The Court found that the legislative history of the ICRA's
habeas review provision, 25 U.S5.C. § 1303, buitressed
the conclusion that recognition of a federal civil cause
of action would be inappropriate. As discussed supra
pp. 883-884, an earlier version of the legislation that
emerged from Congress as the Indian Civil Rights Act
had contained a provision for direct appeal of a criminal
conviction to federal district court, with trial de nove on

appeal. See 8. 962, 89th Cong, Ist Sess., 111 CONG. REC.
1800 (1965). That approach was ultimately abandoned in
favor of the more limited formula guaranteeing lederal
habeas review. 436 U.S. al 67, 98 S.CL at 1681-82.
Similarly, the earlier bill contained another provision
requiring the Altorney General Lo investigale complaints
under the ICRA and, if necessary, to bring suit against
a tribe in a federal court to enforce its provisions. /d at
67-68, 98 5.Ct. a1 1681-82: see S. 963, 89th Cong., Ist
Sess., 111 CONG. REC. 1800 (1965). This provision was
also dropped when the Indian civil rights legislation was
reintroduced in the Ninetieth Congress. See S. 1843-1847
and 5.J. Res. 87, 90th Cong, 1st Sess., 113 CONG. REC.
13,473-78 (1967). In addition, at the 1965 subcommittee
hearings, the Department of the Interior had offered a
proposal for a substitute bill that would have permitted
the Secretary of the Interior to adjudicate civil complaints
concerning tribal actions, with ultimate review of the
administrative decision by federal courts. See /965 Senate
Hearings, supranote 12, at 318. *887 That approach was
also rejected, See 436 LS. at 68, 98 8.C1. a1 1682,

Finding that the legislative history reflected a careful
selection of a particular, and narrow, federal remedy for
violations of Title [ of the ICRA—a petition for a writ of
habeas corpus—the Court concluded that the implication
of a federal civil cause of action would constitute undue
interference with tribal autonomy.

Santa Clara Pueblo obviously does not speak directly
to the scope of Title I's habeas provision, which was a
matler not raised in that case. While our consideration
of the instant case is necessarily informed by Santa Clara
Pueblo 's discussion of the lension between individual
rights and tribal autonomy, Santa Clara Pueblo does not
resolve the jurisdictional inquiry here presented: whether
the ICRA's habeas provision permits federal court review
of the banishment orders,

2. Criminal vs. Civil Action
16 We examine first the parties' respective
characterizations of the tribal action at issue in this

case as exclusively “criminal” or “civil” in nature.'”
The relevance of this debate is not immediately obvious,
insofar as & 1303 does not explicitly limit its scope to
the criminal context; it speaks of “detention” by order
of an Indian tribe as the sole jurisdictional prerequisite
for federal habeas review. The respondents nonetheless
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contend that federal habeas review under § [303 is
available only where the alleged tribal violations of Title
I occurred in a context salely or categorically described
as “criminal.” For this proposition, they rely upon a
passage in Santa Clara Pueblo describing habeas review
as the exclusive vehicle for “federal-court review of
tribal criminal proceedings.” 436 U.S. at 67, 98 5.CL.
at 1681. Of course, this language does not suggest that
habeas jurisdiction is available exclusively as a vehicle for
reviewing tribal criminal proceedings. That is, even il the
dispute at hand is properly characterized as arising from
a “civil” determination by a tribal government, that does
not necessarily deprive a district court of subject matter
jurisdiction to review tribal action under the substantive
provisions of the [CRA if § 13013 would otherwise confer it.

Two laclors, however, favor the respondents’ position that
§ 1303 applies only in the context of a criminal charge
or proseculion. First, in Lefunan v Lycoming County
Children's Services, 438 1.8, 502, 102 S.C1. 3231, 73
L.Ed.2d 928 (1982), the Supreme Court discussed the
scope of federal habeas review of a decision of another
“sovereign”—in that case, a state. The Court observed
that earlier cases had limited the availability of the writ
of habeas corpus, when used to challenge a state court
judgment, to situations where “as a result of a state-court
criminal conviction ... a petitioner has sufTered substantial
restraints.” fd. at 510, 102 S.C. at 3236-37 (emphasis
supplied). Thus, a writ of habeas corpus was unavailable
to test the legality of a state child custody order, which
the Court denominated a question of “civil” law. We will
return in due course to a discussion of whether § 1303 is
to be read coextensively with federal statutes permitting
collateral review of state or federal judgments, see infra
pp. 890-893; we simply note that il § 1303 is indeed to be
interpreted as coextensive with provisions making habeas
review available to an individual in custody pursuant to
a state judgment, federal court review may be limited to
tribal action taken in the criminal context.

Second, the first set of Indian rights bills, introduced in
1964 and 1965, would have permitted the direct appeal
to federal district court of a conviction “in any criminal
action hereafter commenced in an Indian court.” 8. 962,
89th Cong., 1st Sess. (1965) (emphasis supplied); see afso
S. 3048, 88th Cong., 2d *888 Sess., 110 CONG. REC.
17,329 (1964). The original S. 1843, introduced in May
1967, preserved this language. S. 1843, 90th Cong., 1st
Sess. § 201(a), 113 CONG. REC. 13,474 (1967). Since

these proposed remedial sections referred specifically to
criminal convictions, it would be possible to conclude that
the remedial section ultimately enacted—providing for
habeas review—was intended by Congress to apply only
in criminal cases,

We note, however, that the ICRA's habeas provision
also appeared in the original S. 1843, See S. 1843,
90th Cong., st Sess. § 103, 113 CONG. REC. 13,474
(1967). Accordingly, il is not accurate to say that the
habeas provision replaced the section permitting a direct

appeal; the latter was simply eliminated. 16 To put the
matter simply: it is not possible to draw from Title I's
legislative history a definitive conclusion as to whether
Congress intended that habeas review be restricted to
criminal convictions, or whether other circumstances of
“detention” by a tribal court order could trigger habeas
review. The report of the Senate Judiciary Committee—
which eliminated the direct appeal provision—sheds no
light on this issue. See S. REP. NO. 841, 90th Cong., Ist
Sess. (1967).

[71  Because we conclude the tribal action in this case
indeed arose in a criminal conlext, we ultimately need not
resolve the question of whether habeas review is restricted
to cases involving a tribal criminal conviction. The
respondents’ argument that the banishment orders issued
against the petitioners reflected a “civil” determination
relies principally on the Supreme Court's recognition
in Santa Clara Pueblo that a tribe's right to define its
membership is central to its autonomy. See 436 U.S.
at 72 n, 32, 98 S.CL at 1684 n. 32. The respondents
claim that Santa Clara Pueblo makes clear that (1) a
federally recognized Indian nation possesses “complete
and absolute authority to determine all questions of
its own membership,” Appellees' Br. at 12 (emphasis
supplied); and (2) membership determinations “are
considered civil in nature, regardless of the tribal values
informing such determinations,” id. at 18. Santa Clara
Pueblo in fact supports neither statement. The first
—that authority to determine membership questions
is “complete and absolute”—simply goes too far.
While Congress has deferred with regularity to tribal
membership determinations, see FELIX S. COHEN,
HANDBOOK OF FEDERAL INDIAN LAW 23 (1982),
there islittle question that the power to define membership
is subject to limitation by Congress, see id. at 248, 252
n. 84. Whether § 1302 of the ICRA does in fact impose
any limits on tribal authority to determine questions of
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membership in the tribe is a question on the merits, and
one not resolved in Santa Clara Pueblo,

The second point—that all membership determinations
are “civil in nature”—is nowhere suggested or implied in
Santa Clara Pueblo. While the Supreme Court observed
in the course of its jurisdictional inquiry that a tribe's
power to define its membership is an important element
of its political and cultural autonomy, see 436 1J.S.
at 72 n, 32, 98 5.Ct. at 1684 n. 32, that observation
does not compel the characterization of all actions of
tribal governments affecting tribal membership as “civil
in nature.” We decline the respondents' invitation to
equate the membership ordinance of the Santa Clara
Pueblo, which had general, prospective application, with
action taken by members of the Tonawanda Band Council
of Chiefs against a handful of individuals found to
have engaged in certain prohibited conduct—namely,
“treason.” The Supreme Court in Santa Clara Pueblo fully
recognized Congress's conclusion that “the most serious
abuses of tribal power had occurred in the administration
of eriminal justice,” 436 1S, at 71, 98 S.Ct. at 1683-84
(citing 1966 Sunimary Report, supra note 12, at 24); the
case before it simply did not involve the administration of
criminal justice. The Court's observation that it would be
unwise Lo infer a cause of action that would intrude upon
a tribe's right to *889 adopt and enforce a membership
ordinance does not bear upon whether an explicitly
created habeas remedy applies where an individual—who
concededly satisfies the general criteria for membership
—is stripped of that membership in direct response to
allegedly prohibited conduct.

In sum, Santa Clara Pueblo simply does not compel
the conclusion that all membership determinations are
“civil in nature” and therefore insulated from federal
habeas review. While ordinarily the inquiry into whether
a sanction is “criminal” or “civil” is neither simple
nor mechanical, we have no doubt about its resolution
here. The documents that the members of the Council
of Chiels served upon the petitioners and circulated to
various government agencies indicate that the respondents
themselves view the petitioners' conduct as “criminal™:
the petitioners are claimed to have engaged in “unlawful
activities,” including “actions to overthrow, or otherwise
bring about the removal of, the traditional government”
of the Tonawanda Band. For these actions, the
petitioners were “convicted of TREASON.” Moreover,
“banishment” has clearly and historically been punitive

in nature. Examining a statute imposing forfeiture of
citizenship upon a natural-born citizen who evaded
military service, the Supreme Court found reference to
history “peculiarly appropriate”:

[Florfeiture of citizenship and the
related devices of banishment and
exile have throughout history been
used as punishment.... Banishment
was a weapon in the English
legal arsenal for centuries, but
it was always adjudged a harsh
punishment even by men who were
accustomed to brutality in the
administration of criminal justice.

Kennedy v. Mendoza-Martinez, 372 US, 144, 170 n. 23, 83
5.Ct. 554, 568 n, 23, 9 L.Ed.2d 644 (1963) (citations and
internal quotation marks omitted).

The respondents urged at oral argument that “treason,”
though a criminal act in our judicial system, is not
necessarily “criminal” in a traditional nation such as the
Tonawanda Band. We doubt that this appeal to cultural
relativism is relevant to our inquiry. The respondents
supply no basis for concluding that Congress intended
courls to adopt a relativistic view of what constitutes a
“crime” when it enacted § 1303: such a reading would
permit a tribal government to evade the federal court
review specifically provided in the Indian Civil Rights
Act simply by characterizing every tribal government
action as “civil” or non-punitive. See also infra pp. 900~
901. Although we are required to construe ambiguity in
statutes on Indian afTairs in favor of preserving Indian
sovereignly, see, e.g., Montanu v. Blackfeer Tribe of
Indians, 471 U.S. 759, 766, 105 §.CL. 2399, 2403, 85
L.Ed.2d 753 (1985); Merrivn v, Jicarilla Apache Tribe,
455 ULS. 130, 132, 102 S.Ct. 894, 909, 71 L.Ed.2d 21
(1982), neither this principle nor Sunta Clara Pueblo 's
tentative and inconclusive assessment of congressional
sensitivity to tribal tradition, see 436 U.8. @1 72 n. 32,
Y98 5.C1. at 1684 n. 32, calls for wholesale deference to
arguments of cultural difference in assessing the scope of
a habeas remedy explicitly created by a federal statute,
The respondents would have us accept on faith their
characterization of the alleged acts as non-criminal and
the alleged sanction as non-punitive in the tradition and
culture of the Tonawanda Band. In light of multiple
sworn statements in the record—including those of a tribal
Chief and of clan mothers of the Tonawanda clans—
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claiming that there is nothing traditional or culture-bound
about the treatment of the petitioners at the hands of the
respondents, we decline to do so.

3. The Scope of § 1303

The determination that we deal here with a criminal
sanction does not end our inquiry. We must ascertain
whether the petitioners are being “detained” within the
meaning of § 1303, The petitioners contend that this
inquiry is unnecessary, because an individual can seek a
writ of habeas corpus in any case in which a tribe has
taken a punitive action. More specifically, the petitioners
argue that the “custody” requirement as developed under
other habeas statutes is not relevant to whether a writ
of habeas corpus is available against a tribal official,
because the language of § 1303 differs from that of other
statutes authorizing habeas relief and accordingly *890
contemplates a more expansive application. The district
courtdeclined to accept this argument, basing its dismissal
for lack of subject matter jurisdiction on its conclusion
that the banishment orders failed to give rise to a sufficient
restraint on liberty to satisfy the traditional test for the
availability of habeas relief, The petitioners challenge (1)
the court's failure to give a broader reading to the statute,
and, alternatively, (2) its conclusion that the banishment
orders in this case would not satisly the jurisdictional
prerequisites of analogous habeas statutes. We conclude
that we must conduct the same inquiry under § 1303
as required by other habeas statutes, but we find that,
contrary to the district court’s conclusion, § 1303 supplies
a jurisdictional basis [or federal court review of the tribal
government action alleged in this case.

a. § 1303 and Analogous Habeas Statutes

([ B
“[tihe privilege of the writ of habeas corpus shall be
available to any person, in a court of the United
States, to lest the legality of his detention by order
of an Indian tribe.” (Emphasis supplied.) In contrast,
28 LLS.C. § 2241(cH3), along with § 2254(a), serves
as a basis for a federal court to exercise jurisdiction
over one held “in custody ” by a state “in violation
ol the Constitution or laws or treaties of the United
States.” (Emphasis supplied.) Similarly, 28 U 8.C. § 2233
permits a district court to enterlain a motion by “a
prisoner in custody under sentence” of a federal court; §

Section 1303 of the ICRA provides that

223i(c){1), which authorizes relief [rom federal restraint

mainly in noncriminal settings, 17 also uses the phrase
“in custody.” The question is whether we should look to
the interpretation of the “custody” requirement of these
cognate federal statutes to inform our interpretation of the

term “detention™ in § 1303, B The petitioners seize upon
the difference in language to urge that Congress's use of
the term “detention” in the ICRA was deliberate, and was
intended to empower district courts Lo entertain a petition
for habeas relief in a wider range of circumstances than
the analogous provisions for relief from state and federal
custody permit.

We are not persuaded. We find the choice of language
unremarkable in light of references to “detention” in the
federal statute authorizing a motion attacking a federal
sentence, see § 2255, as well as in the procedural provisions
accompanying & 2241, see §§ 2242, 2243, 2244(a), 2245,
2249, 2253. *891 Congress appears to use the terms
“detention” and “custody” interchangeably in the habeas
context. We are therefore reluctant to attach great weight
to Congress's use of the word “detention” in § 1303,

The petitioners also urge us to look to the ICRA's
legislative history to discern a congressional intent to
create a more expansive role for federal court habeas
review of actions of Indian governments than analogous
statutes would permit of federal and, principally, state
action. The pelitioners call our attention to references
in the ICRA's legislative history 1o protecting Indians
from “arbitrary action” of tribal governments. While
this language may speak to the scope of the ICRA's
substantive provisions, it tells us nothing about the
availability of a federal forum to enforce those provisions.
Indeed, if anything, the legislative history sugpests that
§ 1303 was to be read coextensively with analogous
statulory provisions,

The language of § [303—permilting any person “to
test the legality of his detention by order of an Indian
tribe”—was first introduced by the Department of the
Interior at the 1965 Senate subcommiltee hearings, see
1965 Senate Hearings, supra note 12, at 318, and closely
tracks the language of Collifiower v. Garland, 342 F.2d 369
(9th Cir.1965), a case frequently invoked with approval
during the 1965 hearings, see /965 Senate Hearings, supra
note 12, at 2, 24-25, 66-67, 91-92, 95, 220, 227; 1966
Summary Report, supra note 12, at 13; and cited in
the lnal committee report accompanying the ICRA, see
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S. REP. NO. 841, 90th Cong., st Sess. 9 (1967). See
also 1968 House Hearing, supra note 13, at 47, 112-
13. In Colliflower, the Ninth Circuit had concluded that
an individual convicted of criminal trespass in a Court
of Indian Offenses—that is, a court operating under
the regulations of the Department of the Interior, see
25 CIF.R. pt. I1—on the Fort Belknap Reservation
in Montana could seek federal habeas review of her
conviction in federal court. The source of the substantive
right allegedly violated was the Due Process Clause of the
Fifth Amendment; the Court of Appeals read Tulton v.
Maves, 163 U.8. 376, 384, 16 S.Ct. 986, 989, 41 L.Ed. 196
{1896), not to preclude invocation of that constitutional
provision against a tribal government. 342 F.2d ai 378.
It premised the district court's subject matter jurisdiction
on a finding that the reservation’s courts, having been
developed under the supervision and guidelines of the
Department of the Interior's Bureau of Indian Affairs,
functioned “in part as a federal agency and in part as a
tribal agency.” 7d. at 379. The court concluded that 28
LiS.C. § 2241(ec)(D) and (3) would support jurisdiction for
review of a petition for habeas corpus by a person “ ‘in
custody under or by color of the authority of the United
States’ or ‘in violation of the Constitution ... of the United
States.” " Id. (alteration in original).

Although the Colliflower court spoke of the availability
of habeas corpus to “test the legality of the detention of
an Indian pursuant to an order of an Indian court,” id.
(emphasis supplied), the court's reliance on § 2241(c)(1}
and (3) makes clear that it did not intend to suggest,
much less hold, that the particular relationship of tribal
governments to their members necessitated the availability
of habeas relief in a broader range of circumstances than
then-existing statutory provisions would allow—or that
“detention” was a broader concept than “custody.” See
also Burnett, An Historical Analysis, supra, at 602 n. 240
(noting that § 1303 reflected incorporation of Colliflower
formula). Although the Senate subcommittee hearings
reflect references to habeas review, nowhere is there any
detailed discussion of the scope of this remedy. See 1965
Senate Hearings, supra note 12, at 24, 57, 85, 91-92, 95,
227; see also 1961 Senate Hearings p1. I, supra note 11, at
26, 84. Under the circumstances, the legislative history of
the ICRA simply does not support the proposition that
& 1303 was meant to be read more broadly than other
habeas statutes,

In addition to claiming support in the legisiative history
for their view of § 1303's scope, the petitioners contend
that cases decided under § 1303 confirm their position
that the provision is not coexlensive with other statutes
providing for collateral relief. We disagree. Case law under
§ 1303 sheds little light on the issue; indeed, perhaps in part
because criminal jurisdiction of tribal courts is restricted
to crimes involving penalties *892 of no more than one

year of imprisonment or a $5,000 fine, ! see 5 1302(7),
there have been few habeas cases decided under § 1303—
both pre- and post-Santa Clara Pueblo. Most such cases
involve individuals jailed at the time of the filing of their
habeas petition, see Tomr v. Sutron. 533 F.2d 1101, 1106
(1h Cir.1976) (affirming denial of writ based on district
court's conclusion that the ICRA does not supply a right
to the assistance of appointed counsel); Red Elk v. Silk,
No. CV83-13-GF, 10 Indian L. Rptr, 3110 (D.Mont.
Apr. 6, 1983) (granting writ of habeas corpus where tribal
court records did not reflect that petitioner was informed
of right to jury trial), or individuals set to begin serving
a jail sentence upon exhaustion of legal remedies, see,
e.g., Wounded Knee v. Andera, 416 F.Supp. 1236, 1237,
1241 {D.S.D.1976} (granting petition for writ of habeas
corpus where petitioner was to serve five-day jail sentence;
concluding that system in which tribal judge acts in dual
capacily as prosecutor and judge is inherently violative of
due process).

A few more recent § 1303 cases involve challenges to
tribal court orders regarding child custody. In holding
that federal habeas relief is not available under § 1303 to
test the validity of a child custody decree of an Indian
tribal court, courts have relied on the fact that the
“custody involved is not the kind which has traditionally
prompted flederal courts to assert their jurisdiction [in
challenges to state court custody decrees).” Weatherwax
on Behalf of Carlson v. Fairhanks, 619 F.Supp. 294, 296
(D.Mom.1985); see Sandman v. Dakota, 816 F.Supp.
448, 451 (W.D.Mich.1992) (following Weatherwax ), aff'd
mem., 7 F.3d 234 (6th Cir.1993). Courts thus appear to
look to the development of law under 28 U.S.C. § 2254 for
guidance as to whether habeas relief is available in such
matters under § 1303, Beatherwax, 619 F.Supp. at 296 n,
2 (“This court has consistently found the law which has
developed with respect to actions for habeas corpus relief
under 28 U.S.C. § 2254 to be applicable by analogy (o

actions founded upon 25 U.S.C. § 1303.”). "
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Only two cases appear to provide any authority for the
proposition that the ICRA's habeas corpus provision
should be more broadly construed than analogous
slatules, and we do not find either of them dispositive or
persuasive. In the case of Settler v, Yakinw Tribal Court,
419 F.2d 486 (9th Cir.1969), cert. demied, 398 1.S. 903,
90 5.Cu 1690, 26 L.Ed.2d 61 (1970), the Ninth Circuit
held that an Indian convicted by the Yakima Tribal Court
of violating tribal fishing regulations could seek federal
habeas review of his conviction. The petitioner had been
sentenced (o a fine or suspension of his fishing privileges
and had posted bond pending review of his conviction
by an Indian appellate court. /4 at 488. The conviction
and fine in Settfer occurred prior to the enactment of the
ICRA, and, despite Taiton and its progeny, the Court of
Appeals first concluded that tribal action “so summary
and arbitrary as to shock the conscience” can trigger a
constitutional violation. /i, at 489. It then found that the
Yakima Nation's tribal courts, established *893 under
the authorily of the Secretary of the Interior, developed
(like those in Colliflower ) “in part as a federal agency.” Id,
Most important for our analysis, the Court of Appeals in
Settler held that a fine is enough to trigger habeas review
—nbased in part on the court's view that “the petitioner,
although not held presently in physical custody, has no
other procedural recourse for effective judicial review of
the constitutional issues he raises.” Id. at 490.

Settler, of course, did not involve construction of §
1303, but a later state case relied upon Sertler for
the proposition that “the habeas corpus provision of
the ICRA is quite expansive,” and specifically that a
petitioner “need only be detained by the tribal court order,
and need not be in custody.” Tracy v. Superior Court
of Maricopa Counry, 168 Ariz. 23, 810 P.2d 1030, 1049
{1991} (en banc). The relevant passage in Tracy is dicta,
and we decline the pelitioners' request to treat it as an
authoritative interpretation of the ICRA, when the case
on which it relies both preceded the effective date of
the ICRA and contains questionable discussion of the
applicable substantive law and the jurisdictional inquiry.
See Edmuds v. Won Bae Chang, 509 F.2d 39,42 . 6 (9th
Cir.) (distinguishing Sertler in case involving $25 fine in
non-Indian context), cert. denied, 423 U.S. 825. 96 S.Ct.
39. 46 L.Ed.2d 41 (1975); see also COHEN, supra, at 669
n. 56 (questioning Settfer 's conclusions that a fine can
trigger habeas review and that federal court review can
take place prior to exhaustion of tribal remedies). In sum,
courts have not had occasion to fully consider the scope

of § 1303, much less reach the conclusion pressed by the
petitioners—that § 1303 was to serve as a broader basis of
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relief than cognate habeas provisions.

b. Permanent " Banishment” as a Restraint on Liberty

[10] The conclusion that § 1303 is no broader than
analogous statutory provisions for collateral reliel does
not foreclose the possibility of habeas relief in this case.
It is well established that actual physical custody is not a
jurisdictional prerequisite for federal habeas review. See,
e.g., Jones v. Cunningham, 371 U.S. 236, 243, 83 S.C1. 373,
377.9 L.Ed.2d 285 (1963). The respondents acknowledge
as much, but claim that habeas review requires “restraints
far more closely related to actual imprisonment than the
disabilities allegedly suffered by the appellants in this
case.” Appellees' Br. at 24. The district court agreed,
finding that, “[i]n the absence of the imminent possibility
of incarceration or at least some other form of on-going
supervision by the Tonawanda Band” or “any tribal
official,” Poodry v. Tonawanda Band of Seneca Indians,
No. 92-CV-738A, at 11 (W.D.N.Y. Apr. 13, 1995), the
petitioners had “failed to establish that [they are] ‘in
custody’ within the meaning of the habeas corpus statute,”
id. at 10.

We disagree. We begin with three decades of case law
rejecting the notion that a writ of habeas corpus, as
applied (o one subject to a judgment of conviction by a
state court, is a formalistic remedy whose availability is
strictly limited to persons in actual physical custody. In
the 1963 case of Jones v. Cunningham, the Supreme Court
concluded that the conditions routinely placed on parolees
—and the possibility of re-arrest if parole officers believe
a violation of those conditions has occurred—constitule
restraints on liberty significant enough to render parole a
species of “custody” for habeas purposes:

History, usage, and precedent can leave no doubt
that, besides physical imprisonment, there are other
restraints on a man's liberty, restraints not shared by the
public generally, which have been thought sufficient in
the English-speaking world to support the issuance of
habeas corpus.

... Of course, [the] writ always could and still can reach
behind prison walls and iron bars. But it can do more.
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It is not now and never has been a static, narrow, *894
formalistic remedy; its scope has grown Lo achieve its
grand purpose—the protection of individuals against
erosion of their right to be free from wrongful restraints
upon their liberty.

371 ULS. 236, 240, 243, 83 S.CL. 373. 375-76, ¥77. 9
L.Ed.2d 285 (1963} (emphasis supplied).

In a series of cases following Jones, the Court explored the
contours of habeas review for individuals facing restraints
on their liberty outside of conventional notions of physical
custody or for whom the grant of a writ of habeas corpus
would not achieve a release from custody. The Court held
that a person released on his own recognizance pending
sentencing alter a state court conviction is “in custody” for
habeas jurisdictional purposes, see Hensdey v. Municipal
Courr, 411 U8, 345, 351, 93 S.Ct. 1571, 1574-75, 36
L.Ed.2d 294 (1973) (finding custody requirement met
where terms of personal recognizance required petitioner
to appear at times and places as ordered by any court
or magistrate; pelitioner could not “come and go as he
please[d]” and was subject to restraints “ ‘not shared by
the public generally’ ” (quoting Jones, 371 U.S. w1 240,
83 5.Ct. at 376)), as is one free on his own recognizance
while awaiting a trial de novo in state court, see Justices of
Boxton Mun. Court v. Lydon, 466 U.8. 294, 301, 104 S.CL.
1805, 1809-10, 80 L.Ed.2d 311 (1984) (concluding that
petitioner's obligation Lo appear in court and requirement
that petitioner not depart the state without the court's
leave demonstrated the existence of restraints on the
petitioner's personal liberty “not shared by the general
public”). See also United Stares ex rel B v, Shelly,
430 F.2d 213, 217-18 n. 3 (2d Cir.1970) (holding that
probation, like parole, constitutes “custody” for habeas
purposes); Sunmions v. Rodgers, 785 F.2d 1343, 1343
(51h Cir.1986) (per curiam) (recognizing that jurisdictional
prerequisites lor habeas review are satisfied if defendant is
subject to a suspended sentence carrying a threat of future
imprisonment).

As Jones and its progeny make clear, while the
requirement of physical custody historically served to
restrict access to habeas reliel to those most in need
of judicial attention, physical custody is no longer
an adequate proxy for identifying all circumstances in
which federal adjudication is necessary to guard against
governmental abuse in the imposition of “severe restraints
on individual liberty.” Hensfer, 411 U.S. at 351, 93 S.Ct.
at 1574: see Larry W. Yackle, Explaining Habeus Corpus,

60 M.Y.UL L. REV. W1, 998 99 (1985). See generally 1
JAMES S. LIEBMAN & RANDY HERTZ, FEDERAL
HABEAS CORPUS PRACTICE AND PROCEDURE
191-210 (2d ed.1994). The custody requirement is simply
designed to limit the availability of habeas review “to cases
of special urgency, leaving more conventional remedies
for cases in which the restraints on liberty are neither
severe nor immediate.” Hensley, 401 U.S. at 351,93 S.Ct.
at 1575, Thus, the inquiry into whether a petitioner has
satisfied the jurisdictional prerequisites for habeas review
requires a court to judge the “severity” of an actual or
polential restraint on liberty. The most important example
of this inquiry is a line of cases holding that a petition
for a writ of habeas corpus cannot be used to challenge
a conviction that resulted only in a cash fine or a short-
lived suspension of privileges, compare Edmunuds, 509
F.2d at 39 (modest fine insufficient to trigger custody
requirement); Lillios v. New Hampshire, 788 F.2d 60,
61 (1s1 Cir.1986) (per curiam) (requirement not satisfied
by modest fines and temporary suspension of driver's
license); Hurrs v. Indiung, 732 F.2d 935, 96 (7ih Cir. 1984)
(requirement not satisfied by one-year suspension of
driving privileges) with Dow v. Circuit Court of the Fivst
Circuit Through Huddy, 995 F.2d 922, 923 (%th Cir)
(per curiam) (petitioner sentenced to fourteen hours of
attendance at alcohol rehabilitation program “in custody”
for purposes of federal habeas relief; requiring petitioner's
physical presence at a particular place “significantly
restrainfed] [his] liberly to do those things which free
persons in the United States are entitled to do™), cert.
denied, 510 U.S. 1110, 114 S.Cu. 1051, 127 L.Ed.2d 372
(1994), or the collateral consequences of a conviction
where the petition is filed after the expiration of the
challenged sentence, see Maleng v. Cook. 490 U.S. 488,
494, 109 5.C1 1923, 1927, 104 L.Ed.2d 340 (1989) (per
curiam).

*895 [t1] The petitioners have surely identified severe
restraints on their liberty. In concluding otherwise, the
district court ignored several material factual allegations
and erred in its application of the law. The respondents
contend that the district court is without subject matter
Jurisdiction because the revocation of the petitioners’
tribal membership is, as a legal matter, not a significant
restraint on liberty. They do not appear to contest
certain relevant jurisdictional facts: that the banishment
notices were served upon three of the petitioners by
groups of fifteen lo twenty-five people demanding the
pelitioners' removal; thal there have since been other
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attempts lo remove the petitioners from the reservation;
that certain petitioners have been threatened or assaulted
by individuals purporting to act on the tespondents'
behall; and that the petitioners have been denied electrical
service. The district court acknowledged the alleged
“interfere [nce] with [the petitioners'] peaceful life on the
Tonawanda Reservation” and the attempis at forcible
removal. Nonetheless, the court found no “on-going
supervision by the Tonawanda Band” or “any tribal
official,” nor any requirement that the petitioners receive
“prior approval to do things that an unconvicted person
would be free to do.” Opinionat 11.

“Restraint” does not require “on-going supervision” or
“prior approval.” As long as the banishment orders stand,
the petitioners may be removed from the Tonawanda
Reservation at any time. That they have not been removed
thus far does not render them “free” or “unrestrained,”
While “supervision” (or harassment) by tribal officials or
others acting on their behalf may be sporadic, that only
makes it all the more pernicious. Unlike an individual on
parole, on probation, or serving a suspended sentence—
all “restraints” found to satisly the requirement of custody
—the petitioners have no ability to predict if, when,
or how their sentences will be executed. The petitioners
may currently be able to “come and go” as they please,
cf. Henslev, 411 U.S. at 351, 93 S.Ct. at 1573, but the
banishment orders make clear that at some point they may
be compelled to “go,” and no longer welcome to “come.”
That is a severe restraint to which the members of the
Tonawanda Band are not generally subject. See id.

Indeed, we think the existence of the orders ol permanent
banishment alone—even absent atltempts to enforce
them—would be sufficient to satisfy the jurisdictional
prerequisites for habeas corpus. We deal here not with
a modest fine or a short suspension of a privilege—
found not to satisfy the custody requirement for habeas
relief—but with the coerced and peremptory deprivation
of the petitioners’ membership in the tribe and their
social and cultural affiliation. To determine the severity
of the sanction, we need only look to the orders of
banishment themselves, which suggest that banishment
is imposed (without notice) only for the most severe of
crimes: murder, rape, and treason. Had the petitioners
been charged with /esser offenses and been subjected to the
lesser punishment of imprisonment, there is no question
that a federal court would have the power to inquire
into the legality of the tribe's action. The respondents

would have us turn the ordinary custody inquiry on
its head: the question is not whether a punishment /ess
severe than imprisonment—e.g., a fine, probation, or a
temporary suspension of privileges—satisfies the custody
requirement, but whether a more severe punishment does.
We believe that Congress could not have intended to
permit a tribe to circumvent the ICRA's habeas provision
by permanently banishing, rather than imprisoning,
members “convicted” of the offense of treason.

The severity of banishment as a restraint on liberty is
well demonstrated by the Supreme Court's treatment of
(1) “denaturalization” proceedings, initiated where an
individual has obtained a certificate of U.S. naturalization
illegally or through willful misrepresentation; and (2)
statutes imposing a penalty of “denationalization”—
forfeiture of American citizenship—on a natural-born
U.S. citizen.

Although a denaturalization proceeding is thought to be
“civil” or “administrative” in nature, the Supreme Court
has long recognized that a deprivation of citizenship is “an
extraordinarily severe penalty” with consequences that
“may be more grave than consequences *896 that flow
from conviction for crimes.” Klupprot v. United Stares,
335 US 6D, 611-12, 69 S.Ct. 384, 389, 93 L.Ed. 1099

(1949). % Similarly, the Court has also found the penalty
of denationalization of a natural-born citizen, sought to
be imposed after conviction for military desertion, 1o be
unconstitutional. See Trop r. Dufles, 356 U.S. 86, 104, 114,
78 5.Ct. 590, 599-600, 605, 2 L.Ed.2d 630 (1958). Writing
for a plurality, Chief Justice Warren decried the “total
destruction of the individual's status in organized society”
that accompanies denalionalization:

It is a form of punishment more primitive than torture,
for it destroys for the individual the political existence
that was centuries in the development....

This punishment is offensive to cardinal principles
for which the Constitution stands, It subjects the
individual to a fate of ever-increasing fear and
distress. He knows not what discriminations may be
established against him, what proscriptions may be
directed against him, and when and for what cause
his existence in his native land may be terminated. He
may be subject to banishment, a fute wiiversally decried
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by civilized people. ... 1t is no answer to suggest that
all the disastrous consequences of this fate may not
be brought to bear on a stateless person. The threat
makes the punishment obnoxious.

Id. at 101-02, 78 S.C1. at 598-99 (emphasis supplied)

(footnotes omitted).
To suggest that banishment is a fate “universally decried
by civilized people” is not, of course, to say that
this was always so. The practice of banishment has
existed throughout the history of traditional socielies,
and in our Anglo-American tradition as well. Although
Blackstone described exile as “punishment [] ... unknown
to the common law,” | WILLIAM BLACKSTONE,

COMMENTARIES * 137,%* it was not unknown to
Parliament. See ROBERT HUGHES, THE FATAL
SHORE 40 (1987) (describing 1597 act providing that
criminals “shall be banished out of this Realm ... and shall
be conveyed to ... parts beyond the seas,” which served
as authority for British transportation of convicts to the
American colonies during the seventeenth and eighteenth
centuries). Early in American history, the punishment of
banishment was imposed upon British loyalists, and was
even celebrated as a matter of sound policy in dictum by
a Justice of the Supreme Court. See Cooper v. Telfair, 4
U.S. (4 Dall) 14, 20, 1 L.Ed. 721 (1800) (“The right to
confiscate and banish, in the case of an offending citizen,
must belong to every government.”) (Cushing, J.).

The flact that permanent banishment has in the past been
imposed as a punitive sanction, in our culture and in
others, does not mean that under the laws of the United
Statesitis *897 asanction notinvolving a severe restraint
on liberty. Where, as here, pelitioners seek to test the
legality of orders of permanent banishment, a federal
district court has subject matter jurisdiction to entertain
applications for writs of habeas corpus.

In reaching this conclusion, we recall that this is a case
of first impression, and that, if not considered in due
course by the Supreme Court, the holding ol the case
may have significance in the future. This is especially
true at a lime when some Indian tribal communities
have achieved unusual opporlunities for wealth, thereby
unaveidably creating incentives for dominant elites to
“banish” irksome dissidents for “treason.” Be that as
it may, whatever doubts we might entertain about our
construction of this legislation specially cralted for the
benefit of Indian tribes is assuaged by the knowledge that,

il we are wrong, Congress will have ample opportunity to
correct our mistake. See Feins v. Admerican Stock Exch.,
fne, 81 F.3d 1215, 122021 (2d Cir.1996).

We pause here to offer a respectful rebutial to two
arguments pursued by our colleague in dissent. First,
the dissent suggests that the proper jurisdictional inquiry
under § [303 requires a court Lo measure the severity of the
restraints on the petitioners in relation to “the American
public at large” rather than in relation to other members
of the Tonawanda Band. Dissenting Op. at 902. This
conclusion is based principally on the fact that § 1303
makes the privilege of a writ of habeas corpus available
to “any person” to test the legality of tribal conduct. We
believe the reference to “any person” simply makes clear
that § 1303 protects non-Indians and non-member Indians
whe may come within a tribe's jurisdiction from arbitrary
tribal action. It does not follow that § 1303 guards only
those liberties shared by all who may invoke its protection.
If we recognize, as our dissenting colleague does, that
there is something distinct and important about Indian
nationhood and culture that the ICRA is designed to
promote and sustain, surely § 1303 cannot be thought to
guarantee only that “liberty” enjoyed outside an Indian
reservation (by “the American public at large™).

The dissent concedes that “one who is banished from the
United States or excluded from some place within the
United States™ suffers a severe restraint on liberty, because
such an individual cannot go or remain where the rest of
the general population has the right to be. /d. at 903, Yeta
deprivation of citizenship does more than merely restrict
one's lreedom to go or remain where others have the right
to be: it often works a destruction of one's social, culturatl,
and political existence. To measure whether summary
banishment from a tribe constitutes a severe deprivation
solely by reference to the liberties of other Americans
is tantamount to suggesting that the petitioners cannot
live among members of their nation simply because other
Americans cannot do so; and that the coerced loss of
an individual's social, cultural, and political affiliations is
unimportant because other Americans do not share them,
Such an approach renders the concept of liberty hollow
indeed.

Second, the dissent suggests thal permitting a federal
court to review a tribe's decision to banish one of its
members would constitute undue interference with a
tribe's sovereign power to determine tribal membership.
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Id. at 904-905. In examining what tribal sovereignty does
and does not permit, the dissent merges the jurisdictional
analysis that we must undertake in this case with an
inquiry on the merits. We respectfully but emphatically
disagree with the suggestion that “the decisive question
on this appeal [is] whether the Tonawanda Band had the
power lo strip petitioners of their tribal membership,” id.
at 9035; the question is, rather, whether a federal court has
jurisdiction to examine the scope of and limitations on
the Tonawanda Band's power Lo strip the petitioners of
their tribal membership. See supra pp. 884, 888. Moreover,
the dissent appears to resolve the inquiry on the merits
without reference to the will of Congress. While we fully
agree that the power to determine questions of tribal
membership is one aspect of retained tribal sovereignty,
see supra p. 880, that power exists only to the extent that
it is not limited by treaty or federal statute. See Seniu
Claru Puchlo, 436 U.S. at 55-56, 98 S.C1. at 1675 (“[Indian
tribes] have power to make their own substantive *898

law in internal matters.... [Hlowever, Congress has plenary
authority 1o limit, modify, or eliminate the powers of local
self-government which the tribes otherwise possess.”);
Wheeler, 435 ULS. at 322 n, 18, 98 S.C1. ut 1086 n. 18
(“[Ulnless limited by treaty or statute, a tribe has the
power 1o determine tribe membership....""); Murtines v.
Southern Ute Tribe, 249 F.2d at 920 (*[I]n [the] absence
of express legislation by Congress to the contrary, a tribe
has the complete authority 1o determine all questions of
its own membership, as a political entity....”). Although
we do not reach the question here, we note that Title 1
of the ICRA may well be a federal statute that imposes
limilations on a tribe's power to summarily banish its
members,

It is for this reason that the dissent's reliance on Ruff v.
Burney, 168 U.S. 218, 18 S.CL. 60, 42 L.Ed. 442 (1897),
a case decided seventy-one years prior to Congress's
enactment of Title I of the ICRA, is misplaced. Dissenting
Op. at 905. In Roff, the Court sustained the authority of
a tribal legislature to “cancel[ ] the rights of citizenship”
granted to certain individuals and to direct the removal
of those individuals “beyond the limits of the nation,”
reasoning as follows:

The only restriction on the power
of the [tribe] to legislate in respect
to its internal affairs is that such
legislation shall not conflict with
the Constitution or laws of the
United States, and we know of no

provision of such Constitution or laws
which would be set at naught by
the action of a political community
like this in withdrawing privileges of
membership in the community once
conferred.

168 U.S. 01222, 1B 8.Ct. at 62 (emphasis supplied). In 1897
the Supreme Court “kn[ejw of no provision of ... [the] laws
[of the United States] which would be set at naught” by the
actions of a tribe in circumstances such as those presented
here, but we believe that in our time Title I of the ICRA
may be such a law. Simply stated, Roff does not support
the proposition that no federal law now limits the power
of a tribe to expel its members.

In sum, it is premature in the posture of this case to
address the question of whether a tribe's sovereign powers
permit banishment, and it is error to purport to resolve this
question without reference to the Indian Civil Rights Act,

D. The Tonawanda Band as Respondent

Having concluded that the petitions should be considered
on the merits by the district court, we turn briefly to
the question of whether the Tonawanda Band of Seneca
Indians is a proper respondent in this action.

[12] [13] The named respondents in this suit include
both the tribe itself and the tribal officials alleged to have
imposed the orders of banishment upon the petitioners.
Indian tribes and their governing bodies possess common
law immunity from suit absent an unequivocal waiver
by the tribe or abrogation by Congress. See Sunta Clura
Puehlo, 436 U.S. at 58-59, 98 S.C1. at 1677; United Staies
v, United States Fideline & Guar. Co.. 309 U S, 506, 512-13,
60 S.Ct. 653. 656-57, 84 L.Ed. 894 (1940). In Santa Clura
Pueblo, the Court found that Title I of the Indian Civil
Rights Acl did not constitute congressional abrogation of
tribal sovereign immunity, reasoning as follows:

Nothing on the face of Title I of the
ICRA purports to subject tribes to
the jurisdiction of the federal courts
in civil actions for injunctive or
declaratory relief. Moreover, since
the respondent in a habeas corpus
action is the individual custedian of
the prisoner, see, eg., 28 US.C. §
2243, the provisions of § 1303 can
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